This article analyzes the purpose of the action for failure to act under article 265 of the Treaty on the Functioning of the European Union (TFEU). The statements are derived from the analysis of scientific literature, relevant legislation, practice of the European Union Court of Justice (CJEU) and the European Union General Court (EUGC). Useful information has also been obtained from the opinions of general advocates of the CJEU. The article of TFEU 265, which governs the action for failure to act, is very abstract. For this reason, a whole
INTRODUCTION

PRELIMINARY PROCEDURE UNDER ARTICLE 265 OF THE TFEU
Before an applicant can present the action for failure to act to the EU courts, the applicant is obliged to complete a special procedure. 15 In article 265 of the TFEU it is stated that: "the action shall be admissible only if the institution, body, However, when there are no such specific terms, the applicant can invite the institution to act after a reasonable time has passed from non-performance of particular duty. 21 It is not clear when such reasonable time passed, so this is determined separately in each case.
22
There are no specific requirements regarding the form of invitation to act. 23 Usually the invitation to act is presented in written form and is sent by registered mail to the EU institution. 24 However, it is also possible to present an invitation to 16 30 Thirdly, the applicant shall designate that an invitation to act is being presented under article 265 of the TFEU and in case the EU institution does not comply with it, the applicant shall bring the action for failure to act before the EU courts. 31 Fourthly, the applicant in the invitation to act must specify all the requirements which he requests the EU institution to perform, because in case he requests the fulfillment of more obligations via the action for failure to act, such action shall be dismissed as inadmissible. 32 Fifthly, the applicant in the invitation to act must indicate his requests in such a manner that those requests could be identically presented in the action for failure to act itself. 33 When there are discrepancies of requirements between an invitation to act and the action for failure to act, such an action is inadmissible.
34
As mentioned above, according to article 265 of the TFEU, the applicant, before going to court, must present a dully prepared invitation to act for an EU institution. Under article 265 of the TFEU, the EU institution has to reply to the invitation to act. The EU institution's reply is analyzed below.
RESPONDING TO AN INVITATION TO ACT
The EU institution's reply to an applicant's invitation to act in EU court caselaw is called a definition of position. 35 Under article 265 of the TFEU, the EU institution has a two-month term to define its position after receipt of invitation to act from an applicant. 36 position, even if the definition of position is presented after two months but before a judgment. 37 It is worth noting that the EU institution can define its position even after the action for failure to act is already presented to the court. 38 Because of this, a strict term for definition of position is almost meaningless and its expiration just marks a starting point for the applicant to bring action for failure to act.
Via definition of position, the EU institution indicates whether it agrees with the arguments set forth by the applicant and whether the EU institution shall fulfill the alleged duties under EU law. 39 However, there is always the possibility that the EU institution via definition of position simply rejects the request made by the applicant and continues its inactivity. 40 In practice the EU institution in fact usually rejects requests and refuses to recognize any alleged failure to act. 41 Therefore, definition of position means either the EU institution's compliance with invitation to act or refusing to act.
Article 265 of the TFEU does not set a form for definition of position. Usually, EU institutions define their positions in written form. 42 In EU court case law it is established that the EU institution can define its position by adopting a positive or negative legal act. The EU institution can also issue a letter which states that no action shall be taken or vice versa. 43 The EU institution can also define its position orally. 44 In the case Air France, the EUGC stated that an orally presented definition of position is appropriate when it is made publicly available and from the wording it is clear whether the EU institution plans to act or not. Definition of position is a key element in preliminary procedure under article 265 of the TFEU. Article 265 of the TFEU states that "if, within two months of being so called upon, the institution, body, office or agency concerned has not defined its position, the action may be brought within a further period of two months". As can be seen in the article's wording, the action for failure to act before the EU courts can be brought only in the case when an EU institution does not define its position.
Precisely, definition of position and its application by the EU courts altered the purpose of the actions for failure to act. This problem is discussed below.
CONSEQUENCES OF DEFINITION OF POSITION
This section analyses the consequences of definition of position and the position's impact on the procedure itself. As can be seen in EU case law, the consideration of whether an EU institution illegally failed to fulfill its duty was somehow replaced by a consideration whether the EU institution defined its position. Such EU court practice is criticized here and questions are raised about the purpose of the action for failure to act.
FAILURE TO ACT ONLY AS A FAILURE TO DEFINE A POSITION
The consequences of definition of position are important. Under EU court practice, any definition of position terminates further proceedings under article 265 of the TFEU. 50 The applicant is entitled to bring the action for failure to act only in the case when an EU institution does not adopt a position at all, i.e. the EU institution remains silent or just provides feedback on the current situation without answering about its plans to act or not.
51
It is worth noting that under EU case law, even when the EU institution at first failed to adopt position and the action was brought before the court and the case was started, the EU institution nonetheless can define its position later. Definition of position in an ongoing case but before the judgment precludes the applicant from obtaining a final decision in a case for failure to act. is advisable not to allow EU institutions to define position in cases in which judicial procedure has already been started.
As can be seen in the current practice of EU courts, any valid definition of position precludes finding whether the EU institution acted lawfully or not. In other words, when an EU institution defines its position, the EU courts are prevented from finding out whether that institution unlawfully executed competence under EU law.
Under EU court case law, definition of position somehow became equivalent to the fulfillment of duty, and, therefore, illegal inaction cannot be constituted under article 265 of the TFEU. 59 In fact, in article 265 of the TFEU it is checked as to However, in some cases the EU courts showed initiative to change the goals of article 265 and examine the original performance of duties, not just checking whether the EU institution had defined its position. That case-law was supported by some scholars as well; thus the next section analyzes what should originally be constituted under article 265 of the TFEU.
FAILURE TO ACT AS A FAILURE TO FULFILL OBLIGATIONS
In legal doctrine it is stated that the "failure to act" should be considered only the original failure to perform obligation, i. in the legal practice of the EU courts. EU courts could have chosen to interpret "failure to act" as "failure to fulfill obligations"; but, instead, the term is interpreted as "failure to adopt position". In this case it is formally checked whether the EU institution replied to the invitation to act by defining its position. If the position is defined, the applicant cannot use article 265 of the TFEU to constitute illegal inaction of the EU institution and obtain favorable decision. Due to these reasons, action for failure to act is an ineffective legal remedy and has lost its purpose to determine whether EU institutions duly perform their duties. It is worth noting that similar actions in the member states and the United States of America do not have the aforementioned issues.
For the reasons given above, it is highly recommended to form the case-law of article 265 of the TFEU in a manner such that "failure to act" would mean "failure to fulfill obligations". It is also advised that only a positive definition of position could preclude judicial proceedings. Positive position is the EU institution's acceptance to meet the requirements set forth by the applicant in invitation to act. 84 
